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STEPHEN W. GUITTARD*

Negotiating and Administering an
International Sales Contract
with the Japaneset
The predictability of the parties' behavior is probably more important to the
successful conclusion of a commercial arrangement than the legal format. To
the Western businessman, particularly an American or Englishman, a sales
agreement is a definitive listing of the rights and duties existing between the
parties; however, his Japanese counterpart is more likely to regard the
document as the charter of a relationship or an expression of it.
Even in this time of burgeoning corporate anationalism, each party tends to
come to the negotiating table imbued with the commercial mores of his own
domicile and that community's particular legal system. The absence of an
effective corpus of international commercial law pertaining to private parties
means that the parties must legislate between themselves with their respective
domestic commercial customs as guides. These established behavioral patterns
will not only influence the negotiations but also the performance of the parties
after the agreement has been executed.
The premise of this article is that conduct of the parties prior and subsequent
to the signing of an agreement depends less upon adherence to established legal
standards than toconformity with prevailing commercial custom. Particularly is
this true when the agreements involve a Japanese party. This article is not
concerned so much with provisions of written law as it is with attitudes and
behavorial characteristics the parties consider to be appropriate conduct.
For a variety of historical reasons, such as the implementation of a foreign
legal system and the traditional disdain of the Japanese toward litigation as a
socially acceptable dispute-settling mechanism, there exists in Japan a
considerable divergence between written law and customary commercial
practice, to a significantly greater degree than in Western countries.
*J.D., University of Texas; M.C.L., University of Chicago; member State Bars of Texas and
Michigan, American Bar Association, American Foreign Law Association, American Society of
International Law, Law Society for Asia and the Western Pacific, and Japanese American Society
for Legal Studies.
tThis article is drawn from the author's experiences as corporate counsel resident in Asia for the
Dow Chemical Company. The views expressed herein are those of the author and not necessarily
those of the Dow Chemical Company.
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Underlying the attitude and conduct of the Japanese party throughout the life
of the arrangement will be the idea that a relationship has been established. To
have a relationship means one can be flexible; there is "give and take"; the
words on a document merely serve as a guide or set of principles; there is some
access to economic and technical data; and the Japanese party has something of
a preferred position. One need be reminded only of the emphasis placed on this
idea of a relationship at all types of social gatherings between the parties.
Another example is the numerous side letters referring to the business
relationship or to a spirit of cooperation between the parties.
Much more will doubtless be written about the mental processes of the
Japanese businessman. One characteristic will be repeatedly mentioned: the
pragmatic attitude, the flexibility, the ad hoc approach to problems, the
emphasis on experience. The Western approach is to insert in an agreement
mechanisms to resolve a general range of future contingencies. The Japanese
attitude seems to be that the problems of the future will be solved on the basis of
the circumstances and capacities of the parties at that time-it is not possible
adequately to resolve in advance so many contingencies-the flexible,
pragmatic approach achieves the greatest results within the structure of a
relationship.
Another apparent trait is the seeking of order and harmony-being secure in
the knowledge of a definite place in the social hierarchy and knowing one's
relationship to another person. Westerners tend to think and act in accordance
with the belief that a relationship develops on the basis of reciprocal actions
and, in the case of commercial transactions, those actions are best
accomplished when done pursuant to an agreed-upon (usually written) schedule
of directions. The Japanese, conversely, seem to tend to base actions on a
pre-existing relationship, so that the agreed-upon directions or rules reflect
what the parties expect to occur as a result of the relationship. Rather broadly,
the Japanese see an agreement as the expression of a relationship, rather than as
forming the basis for the creation of one.
The relationship, moreover, is itself the dispute settling mechanism; litigation
is still generally viewed by the Japanese as a socially demeaning situation. (It
should be noted that large international companies are also disinclined to sue on
commercial contracts, but rather because they view a lawsuit as expensive and
inefficient.) Recourse to a third party, even for conciliation or arbitration, is an
admission of failure to achieve a harmonious result. Indications are, however,
that there is a gradual increase in the number of disputes settled by statutory
conciliation. Another broad comparison is to classify the Japanese attitude as
subjective, the Western as objective.
The presence of a third party in the dispute means that the subjective
approach to solving the dispute is no longer possible, since the existence of the
third party means that the dispute will be viewed objectively. The third party
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must decide the dispute or assist the parties on the basis of a neutral, hence
objective, approach. Also, the presence of the third party means that the
relationship between the parties is deteriorating.
If the threat of litigation is not a useful sanction, then conceptual changes
perforce occur in the drafting and negotiation of the agreement: the term
"breach," a Common Law term, is not usefully appropriate; conflict-of-law
rules and choice of law become less important; more attention must be given to
scheduling of notices and periods of conferral; consequences of acting or failing
to act must be articulated; the agreement's language must be sufficiently elastic
so that the parties can respond to new situations without necessarily having
formally to amend the agreement; and, finally, the sanctions specified in the
agreement will usually be economic ones-withholding of payment,
non-scheduling of shipments, perhaps liquidated damages, and, in some
instances, refusal to supply technical or distribution assistance.
It becomes important that there be written into the agreement a rather
complete set of instructions for the giving of notice, periods of negotiation,
delineation of issues upon which negotiation can be held, and the repeated use
of such phrases as "best efforts."
Conventional wisdom has said that lawyers, as a profession, do not enjoy very
high esteem in Japan, particularly those acting as corporate counsel. Doubtless,
for historical reasons, the antipathy of the Japanese people toward litigation was
transferred to lawyers because of that group's involvement with litigation. An
increase in the number of corporate counsel and lawyers in Japan does not
necessarily mean an increase in litigation, particularly in the international
field-it is difficult to cite an example of a foreign and a Japanese party to an
agreement suing each other on the basis of breach of contract.
Problems abound in the administering of international sales agreements. A
Japanese party is viewed both prior and subsequent to the execution of the
contract in terms of polarities: either it is regarded as an exemplar of ethical
business practices or it comes to be greatly mistrusted by the foreign party. This
ambivalence is increased when the Japanese party is a trading company. In the
author's experience, some issues seldom arise in these agreements: whether or
not an offer was validly made; what is a proper place of performance; where
delivery is to occur; when and where payment is to be made; and where passage
of title occurs. On the contrary, the principal areas of difficulty have been:
change in economic circumstances (including currency changes), failure of
goods to meet specifications, shipping, dealing with a trading company, and use
by the foreign company of its Japanese staff.
During the past several years, both in the United States and Japan, there has
been a rather wide range of economic conditions and product supply-demand
balances. These private arrangements are greatly affected by worldwide
economic conditions, in particular global supply-demahd balances in products.
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These changes in economic circumstances are actually situations which fall
somewhat short of force majeure or frustration. The situation can either be
handled by explicit language in the agreement, so that in the event of a
significant decline in economic circumstances of one of the parties, the parties
can negotiate to determine whether or not there should be any adjustment in the
arrangement; or the subject can be excluded entirely from the agreement,
allowing the parties to negotiate as they see fit, depending upon the economic
leverage which each possesses at that time.
It should be assumed that the parties will in fact negotiate when there is a
change in economic circumstances. Whether economic circumstances have
changed will probably become an increasingly important contract
administration problem. Contentions may be made that changes have occured
due to foreseeable shortages of hydrocarbons and their derivatives, possible
regulation of manufacturing processes consuming abnormally high amounts of
energy, tightness in the vessel chartering market, trade imbalances, political
relationships, and some growing criticism within Japanese business circles of
the proper role and direction of the Japanese government in commercial
guidance. These forces will pressure both parties to structure the relationship to
retain as great a degree of flexibility on both sides as possible.
As an example of the background against which the Japanese negotiates,
there is a concept in Japanese domestic arrangements that when a party to an
agreement encounters financial difficulties such that the performance of an
obligation would result in a significant deterioration of his financial condition,
he can refuse to perform. This is acceptable and no great opprobrium results. If,
however, the contract were not negotiated on the basis of a competitive situation
but rather as a result of concessions, then the party to whom the concession is
granted is expected to perform, even though it will be increasingly economically
disadvantageous for him to do so. In the event of a change in economic
circumstances, the non-Japanese party, if the contract is of sufficient size,
should attempt to be placed on a par with his Japanese competitors, so that if
there occurs either a shortage or surplus, the non-Japanese party is not
foreclosed from the business. This possibility will occur more frequently when a
trading company is the Japanese party. In its attempts to achieve maximum
flexibility, a trading company will interpret a sales agreement liberally. Due to
extensive intercorporate relationships, it will tend to deal further only with
domestic customers or sellers, as opposed to continuing the contract with a
non-Japanese customer.
One type of change in economic circumstances is currency fluctuation. My
experience has been that the more definitive and inclusive a currency clause is,
the less the parties seem to understand it. There is an axiom that commercial
contracts should not be structured to make money on foreign exchange gains,
but rather that there should be some protection against fluctuations. A general
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rule that seems to work is that the parties should bear equally or appropriately
any gains or losses due to changes in rates. This is probably what will happen,
irrespective of what is written in the agreement.
Shipping, of course, plays a very large part in these agreements. In those
contracts in which large bulk shipments, of chemicals for instance, are involved,
the agreement will almost read as if it were a shipping contract, with the price
and quality of the product as adjuncts to the main contract. Through the life of
the agreement, more correspondence will be devoted to operational problems
with shipping and product supply than almost any other matter. If the supplier
or seller is the non-Japanese party, then it is important that such party have a
well-trained local Japanese staff equipped to deal with various shipping and
transportation problems. There are always a great many problems of a "nuts
and bolts" nature which can finally metastasize to the point of being subject to
contract renegotiations. The situation frequently becomes more complicated
when charterers and subcharterers of vessels are involved. The shipping aspect
involves problems of taxation, such as where title passes, DISCs, branch
registration, doing business problems, agency, and commission income. Proper
documentation is essential.
As mentioned previously, there is a large probability that the Japanese party
will be a trading company. Much has been written about such companies; many
non-Japanese parties to sales contracts gradually come to the view that it would
be much better for them to be able to deal directly with the end-user or the
producer, for frequently the trading company acts not only on its own behalf but
also on behalf of other members of the corporate complex associated with it.
The Japanese commercial system of international agreements traditionally
requires the use of a trading company: no other entity fills the function of such a
company. Generally, these companies do a fairly commendable job. Since their
main interest is in turnover, their approach to the problems arising during the
life of agreements will of necessity be somewhat different from those parties who
are either end-users or producers. The trading company functions in a manner
somewhat between a broker and a distributor; it may or may not have storage
and warehouse facilities, but it may have quite a large order-handling
department.
A trading company, to some extent, operates under a "swing" or
"counterbalance" theory. This means that what is a low price for one product is
made up by a higher price for another; further, shortages in one product may be
offset by another agreement between the same parties for another product. The
non-Japanese party should make sure that the trading company has firm
domestic commitments to back up obligations under the international sale. The
non-Japanese party should also make sure that, as mentioned, previously, he is
treated on a par with Japanese companies in the event of shortages within the
Japanese economy.
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The people who administer the signed agreement on a day-to-day basis may
not be the people who conduct or participate in the negotiations: administration
may be handled by the Japanese staff of the foreign party. Not much has been
written about Japanese staff problems in connection with administering a
contract. The Japanese staff of a branch of the foreign company may participate
only to a limited extent in the negotiations. There is apparently a fairly wide
feeling (not wholly objective) that the Japanese staff is not effective in the
negotiations, rarely taking the lead (or being allowed to do so), and being used by
the Japanese party to make concessions. On the other hand, no successful
negotiation can be concluded without the assistance of the local Japanese staff.
The Japanese staff frequently does not have enough data available to it to
enable it to take a more active lead. Whether negotiations would be more
successful from the standpoint of the foreign party if the Japanese staff had a
bigger role in the negotiations, instead of providing a support role, is often
unclear. Big volume contracts negotiated with the Japanese often do affect and
impinge upon contract negotiations in other parts of the world; hence, only
those persons who have access to, or control over, the global plans for supplying
or purchasing the product can make the correct judgments with regard to the
particular contract under negotiation.
Another bit of conventional wisdom states that the Japanese staff sometimes
becomes caught in a bind between what is good for the company and what is
good for the country (Japan). This problem, however, is probably much smaller
than commonly supposed.
A distinction should be drawn between negotiating a business arrangement
and negotiating a written contract defining the arrangement. As an example of
the attitude of Japanese towards a "piece of paper," I recall discussions being
held recently on the necessity of using a standard form contract for Japanese
domestic sales, such as is commonly utilized in the United. States. Interesting
responses generally stressed that a standard form contract (which would be in
Japanese) was not really necessary nor would it provide a favorable image. There
was even the suggestion that domestic contracts be printed in English, since to
print them in Japanese would be "too strong and might prove offensive."
One might well, then, question whether a lawyer is a necessary party to the
negotiations. My answer would be that he is, both in the negotiation itself and
the international staff meetings preceding the negotiation. The task of the
attorney is to articulate and verbalize the wishes of the parties, clarify or
deliberately create ambiguities, put the arrangement together on a working
'level, anticipate problems, and devise a structure for their resolution. The
lawyer to some extent acts as a type of translator, making sure that when the
parties are talking to each other they do in fact understand each other.
One problem which the foreign attorney must recognize is the difference in
status of attorneys: the Japanese attorney will usually have less negotiating
InternationalLawyer, Vol. 8, No. 4
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authority than the foreign attorney. From the standpoint of the foreign
attorney, it is important in the stages of negotiations that the status of the
foreign attorney in the eyes of his client be made apparent to the Japanese in
order that the foreign attorney can make his point with more force and can, in
fact, help speed the negotiation. The foreign party should not underestimate,
however, the work put in by the Japanese staff attorneys, for frequently the
Japanese attorneys will spend the greater part of the night after a negotiating
day translating and rewriting.
The Japanese approach toward flexibility and the building of a relationship is
in fact not dissimilar to that of large foreign companies, particularly in
long-term (five years or more) contracts. An aid to flexibility is the
establishment of contact points between the parties. Not much is gained by
stating that notices and communications are to be sent to the parties at a given
mail address or cable address, if the parties are large companies: notices and
communications may simply be misplaced in the parties' internal
communication systems. Therefore, one should always designate a certain
position as the recipient of notices, such as the General Counsel, the manager
for the products involved, International Vice-President, or some other position,
without designating a specific individual.
An interesting question is whether there is any connection between a social
hierarchy and the Japanese approach to contracts. There is clearly a connection
between hierarchy and how contracts are negotiated. As a general rule, those at
the top of the Japanese corporate hierarchy are those persons who have been
with the company a long time and have had much experience. One might regard
this reliance on experience as attributable to a weakness in conceptual problem
solving ability and a lack of ability to project future contingencies. The Japanese
are reputed to be more empirical and adept in the ad hoc approach.
Consequently, experience in having encountered numerous situations in the
past and having resolved them is considered to make a person more valuable to
the company. The Japanese seem to think that this approach works well and it is
this approach which they would prefer to use in resolving future problems. A
seeming disinclination to deal extensively in an agreement with remedies and
future calamities does not mean a disregard of problems. If the relationship is a
good one, the experienced people will be expected and able to deal with the
problems as they arise. This approach does have some effect on the
negotiations, inasmuch as the foreign negotiators will generally be younger than
their Japanese counterparts. Opinion varies as to how much change is occurring
in the thinking of the Japanese on ways of solving problems, some believing the
change occurs more rapidly than is understood, others stating that it is occurring
"glacially." One should distinguish between appearances of modernization and
changes in philosophy and social values. Foreign negotiators should be wary of
generalizing too quickly on the depth of change.
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Another related problem concerns the nature of the Codes as a system
"received" by the Japanese. The Civil Code is German in origin and based upon
the notion of the individual as being capable of having independent rights and
duties. Japanese society, on the other hand, traditionally has regarded the
individual as part of the larger group, whether the family, the extended
household or the company. The Japanese person generally thinks of himself
always in relation to other persons or a group. The Western distinction between
subject and object leads to abstraction and analysis, and consequently to a
conceptual problem-solving ability. The Japanese are adept at solving
problems, but it does not appear that they do this within a conceptual
framework. Since their society would still appear to be based upon the notion of
the group, most of their customary behavior will be based upon the group as the
basic social unit, whereas the Civil Code is based upon an individual as a basic
social unit. Phrasing a document in terms of the rights and duties of an
individual (a company) is thus to create a document which contains elements
antithetical to Japanese concepts and forms of behavior.
It is important to keep in mind the lines of authority on both sides of the
negotiating table. In many cases, the people on the Japanese side, who have the
ultimate responsibility for approving the agreement, do not physically
participate in the negotiating sessions, and the points raised during the
negotiating sessions must be checked back with someone further up in a higher
position. This is, to some extent, mitigated by the well-known (but not very well
documented) "consensus method" used by the Japanese to make decisions.
Once a decision is made, then negotiations and decisions can occur rather
rapidly. It is also well to expect that the Japanese will be thoroughly prepared on
the financial and economic background from which the foreign party is
negotiating, such as U.S. tax laws, customs, interests rates, supply and demand
balances on products, freight rates, general estimates of the economics of U.S.
production and distribution, and similar matters.
A familiar phrase during the negotiations will be "we note your point." With
these words, the Japanese in charge of the negotiations signify that they will
respond at the next negotiating session, probably in writing, to the proposal
which has been made. In the meantime, further discussion on the matter is not
warranted. A general rule is that no matter is finally agreed upon until it is put
in writing, and, even then, is subject to negotiation or "clarification" up to the
moment of affixation of signatures.
It is frequently said that the Japanese, more than almost any other group of
people, have great trouble with foreign languages, particularly English.
Certainly this is true in normal social conversation. The foreign negotiator,
however, should expect that his Japanese counterpart will be skilled in English,
particularly written English.
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The tendency among Westerners is to close the deal quickly, to "wrap it up."
The best way of moving in this direction would be to establish an understanding
on the main points, then laboriously negotiate the details, point by point, in a
logical sequence. The Japanese are meticulous in the wording of an agreement
and will continue to negotiate terms and phraseology up to the moment of
signing. The negotiating process, which can be a steady series of meetings over
several weeks, including weekends and nights, sometimes takes its toll of the
inexperienced negotiator and, if not careful, he can "leave money on the table,"
due to fatigue. It becomes the task of the lawyer during this period to insist to
the client that the details be negotiated as satisfactorily as possible.
The agreements should be written clearly, unlike some European sales
contracts, which describe only the essential terms and include only those clauses
which are governed by dispositive provisions of a Civil and Commercial Code,
leaving the rest of the arrangement to be governed by mandatory sections.
Agreements with the Japanese must be more specific, due to the previously
mentioned non-reliance on Code provisions. On the other hand, the inclination
of the Japanese to frame the agreement in the form of the relationship means
that much less "boiler-plate" tends to be included in their agreements.
At this juncture, it appears that one of the weaknesses of the international
trading system is the absence of a functioning international commercial
tribunal, other than arbitration tribunals, which could decide controversies
brought by private parties and which could produce a body of international
commercial law. The applicable law (law of contract), which is still important,
should be looked at in terms of providing solutions to problems which the
contract does not cover, as well as rules prevailing in the event of litigation.
It is important -for the attorney to retain as complete as possible a
chronological file of all correspondence, memoranda, reports of telephone
conversations and minutes of meetings. Many times during the course of
administering an agreement after it has been signed, a situation will arise which
just is not covered in the agreement. The lawyer will then have to know what
commitments, if any, were made (particularly by his client).
Some comment should be made on translators and interpreters. Although
negotiations will be probably conducted in the foreign language, usually
English, there will arise instances in which nuances of language will become
important. It is important that the foreign parties have capable, fluent Japanese
staff who are technically trained in the subject matter of the agreement, so that
differences can be quickly and satisfactorily resolved. Another reason for having
a technically trained translator is that frequently foreign companies using
translators tend to promote them within the organization to a great extent
because of their language ability. Some companies have come to regret having
promoted to positions of considerable responsibility persons whose chief ability
is fluency in a foreign (non-Japanese) language.
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Counsel who are fluent both in Japanese and in English, well-versed in
Japanese commercial customs, and knowledgeable about governmental policies
(usually by having access to government officials) are a prerequisite to
successful negotiations. Local counsel should be used or queried during all of
the negotiating sessions. The more complex the transaction, the more necessary
local counsel become, but it is surprising the extent to which parties will try to
negotiate without the aid of competent counsel.
Negotiating international sales agreements with Japanese parties is not
exceedingly difficult, but one should realize that the parties come to the
negotiating table with different commercial antecedents and these differences
can have a significant impact upon the type of agreement that is finally
produced and the manner in which it is administered. The venue of the
negotiations is also important. The differences cited are accentuated for the
foreign lawyer if the negotiations are held in Japan.
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